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Communication on the execution of 
Bekir-Ousta and others group of cases against Greece (Application No. 35151/05)

28 October 2018
The Committee of Ministers of the Council of Europe (CM) is urged to draw the conclusion from its various communications in 2018, including the recent one dated 4 October 2018 and 9 October 2018 Greece is determined not to implement the Bekir-Ousta group of cases judgments by annulling the dissolution of the Turkish Union of Xanthi and allowing the registration of the Cultural Association of Turkish Women in the Rodopi Prefecture, the Minority Youth Association at the Evros Prefecture, as well as the newly formed Cultural Association of Turkish Women in the Prefecture of Xanthi. 
This is evidenced first by the fact that Greece asks the CM not to address the implementation before all domestic remedies are exhausted by the first three associations above, several years from now if/since their applications reach the Supreme Court. 

It is evidenced secondly by the fact that Greece has deliberately and repeatedly chosen not to address the refusal to register the fourth association even though all domestic remedies have been exhausted by it, as well as, and most importantly, the CM expressly “noted with regret that the registration of an association [the Cultural Association of Turkish Women in the Prefecture of Xanthi] has recently been rejected on similar grounds as in the present group of cases and invited the authorities to provide information on the outcome of the pending proceedings before the Supreme Court; [and] invited the authorities to provide further information on the possible change in the domestic courts’ case law concerning registration of associations in Thrace following the adoption of the above-mentioned law.” 

It is evidenced thirdly by the fact that Greece keeps mentioning the recent legal provision allowing the application for revocation of the judgments that were found to be in violation of the ECHR (Article 19 and 30 of Law 4491/2017) but fails to inform the CM that the admissibility of such applications is not biidning for the competent domestic courts but is “subject to the terms and restrictions provided in the relevant provisions of ECHR concerning the protection of national security, public order, the prevention of crime, the protection of health or morals and the protection of rights and freedoms of others.” Additionally, for ECtHR judgments issued in the past, such application has to also satisfy “the restrictions of article 11 par. 2. of the ECHR and the other provisions of ECHR, as well as international conventions” [sic – they mean international treaties (συνθήκες) and imply the Treaty of Lausanne]. Greece’s official position when it filed its observations to the ECtHR on the three Bekir-Ousta cases was that in fact all three Turkish minority associations ARE threats to public order. The same position was repeated by the litigant administrative authority, the Region of Eastern Macedonia and Thrace, before the Three-Member Appeals Court of Thrace when it heard on 9 February 2018 the Turkish Union of Xanthi application for the revocation of its dissolution. It was claimed therein that the functioning of the Turkish Union of Xanthi is a “threat to public order” because of the association’s positions that “the minority’s rights are allegedly oppressed” as well as to the fact that the reference to Turkish identity is “aimed at promoting the interests of a foreign state, namely Turkey’s.” In view of the fact that several UN and Council if Europe expert bodies have also and repeatedly concluded that the right of the Turkish minority are violated and that the majority of the “Muslim minority” have a Turkish identity, does Greece imply that they too are a threat to public order and aim at promoting Turkey’s interest?   
Greece claimed to the CM that the regional government is distinct from the central government but it did not mention any disagreement with that authority’s position, even as a reply to previous such claims in GHM communications, let alone by filing a third-party intervention to that court to state its different position, if it had any. On the contrary, Greece, in its 4 October 2018 reply to GHM’s 26 September 2018 communication, praises the Region of Eastern Macedonia and Thrace for having fulfilled its obligation in “full respect of the fundamental principles of democracy.” 
Of an illiberal democracy, that does not respect fundamental human and minority rights as defined in ECtHR judgments and UN and Council of Europe bodies’ expert opinions, GHM would add. Another aspect of illiberal democracies is to distort the views of its critics: Greece, in its 4 October 2018 reply to GHM’s 26 September 2018 communication, claims that GHM suggested that the government “orders” the Supreme Court Prosecutor to file for cassation. GHM stated on the contrary that the government could ask the Supreme Court Prosecutor to file for cassation, a procedure well-entrenched in the Greek legal order. 
GHM requests the CM to take into consideration what happened when a disrespectful of the rule of law domestic court judgment, recognizing an apparent swindler as owner of 600 million dollars that could help erase the debts of citizens and –at least partly- the State, was discovered. Minister of Justice Stavros Kontonis [at that time] informed Parliament on 3 February 2017: “As soon as I was informed of the existence of this judgment, I asked for the judgment to be sent to my office and the next day I referred it to the Supreme Court Prosecutor to do what was done. The government’s initiative was to forward this judgment to the Supreme Court Prosecutor, and because of this action on 5 January [2017], an appeal for cassation has now been files and I hope that this judgment will be annulled.” Moreover, the judgment was sent to the Supreme Court President for disciplinary action against the judge. Indeed, on 1 June 2017, the Supreme Court Plenary annulled that judgment dating from 2013 (judgment 2/2017). It should be noted that it was a cassation “for the benefit of the law”, like the one mentioned by Greece, in its 4 October 2018 reply to GHM’s 26 September 2018 communication, which has had one clear result: remove the annulled judgment from the case-law so it could no longer be invoked. A simple “googling” shows that there are plenty such cases when the Minister of Justice asks the Supreme Court Prosecutor to order criminal and/or disciplinary investigations or file motions for cassation.  
Moreover, Greece has failed to comment also on the inadmissibility decision of the competent domestic court on the application for the reopening of the domestic proceedings filed by the Turkish Union of Xanthi. The Three-Member Appeals Court of Thrace ruled that the applicant did not have the right to use the new procedure introduced in Articles 29 and 30 of Law 4491/2017 so as to seek the reopening of the case. It was recalled that that association had already filed a similar application of reopening after the first Court judgment, on 14 November 2008, an application rejected by the Appeals Court of Thrace with judgment 477/2009 and then by the Supreme Court with judgments 353/2012 and 1549/2012. Therefore, the recent rejection was based on the procedural principle of non bis in idem since, as the domestic court argued, there was no new element since the 2012 rejection of the previous application to overturn the same Appeals Court of Thrace judgment 31/2002 by which the Turkish Union of Xanthi had been dissolved. Legal certainty prohibits the repetition of the same legal procedure, lest judgments can be challenged ad aeternum, added the domestic court. The CM is requested to also note that, in that judgment, once again a Greek domestic court ruled that ECtHR judgments cannot on their own affect the domestic legal order and lead to the automatic abolition of domestic court judgments found by the Court in violation of the Convention. 

Finally, Greece repeatedly refers to the Brusco v. Italy ECtHR judgment that states that “the Court points out that the existence of mere doubts as to the prospects of success of a particular remedy which is not obviously futile is not a valid reason for failing to exhaust domestic remedies.” Except that the ECtHR also stated therein that “the Court considers that there is no reason to believe that the remedy provided by the Pinto Act would not afford the applicant the opportunity to obtain redress for his grievance or that it would have no reasonable prospect of success.” The Pinto Act remedy has proven, according to the ECtHR, to be an effective remedy. On the contrary, the Law 4491/2017 remedy has not been proven to be effective by anyone; on the contrary, as it has been repeatedly argued in GHM communications and also ruled in the first domestic judgment following an application based on that law, it is not an effective remedy. Exhaustion of remedies that are proven not to be effective is not required. 

An additional comment is necessary on the wording of Greece’s recent communications. When Greece comments on GHM communications, it usually and properly refereed to them as GHM communications. Recently, though, they are mentioned as “communications by the Executive Director of GHM Panayote Dimitras.” GHM has however continued to respect institutional rules and courtesy and comments on communications “by Greece” and not “by Ambassador Stelios Perrakis.”    
Conclusion [the same as in the 26 September 2018 GHM communication]
From the aforementioned presentation, it is clear beyond any doubt that the Greek Government and the Greek Courts have no intention to implement the individual measures and the general measures ensuing from the Bekir-Ousta group of cases, namely to promptly (re)register any Turkish minority association. The Committee of Ministers is therefore urged to issue a very strongly worded resolution in view of no longer the absence of any tangible progress, but of the presence of a tangible regression amounting to a refusal to implement the ECtHR judgments. The Greek government should be asked to use all available means including third-party interventions in domestic court proceedings, especially in the 7 December 2018 hearings, making it clear that the Bekir-Ousta associations should be (re)registered; and/or to promptly introduce a legislative amendment that will remove from the reluctant courts the power to refuse registration or superficially decide on dissolutions of associations, changing the procedure so as to introduce a simple registration of associations along inter alia the French model. 
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